EQUITABLE RELIEF AGAINST NUISANCES By WILLIAm Q. DE FUNIAK*
The definition of a nuisance may be prefaced by the perhaps too obvious remark that it is to be distinguished from a trespass, which is some direct injury to or upon real property committed by one not in any privity of estate or title with the owner or possessor. Such direct injury is usually some actual physical or tangible contact or invasion on or below the surface by the trespasser himself or by some force projected by him. 1 A nuisance has been defined as an unlawful act which causes injury to a person in the enjoyment of his estate, unaccompanied by an actual invasion of the property itself 2 The foregoing distinction has been frequently and carefully observed by many courts of equity, although admittedly this is not always the case. Thus, it has been rather common to describe an encroachment, not upon the land itself but upon the space above the land, as a nuisance, 3 although such determination is not uniform. A matter which would not seem to be in accord is the wrong which has developed in recent years, the injury to the plaintiff from continued low level airplane flights across his land which seems to be described by the courts as a trespass rather than a nuisance. 4 There are other instances of somewhat longer standing, where the courts have had difficulty in determining whether there is an actual invasion of the property itself, as where damage from allowing imponded waters to escape or percolate to the plaintiff's property This is sometimes described as a nuisance,r sometimes as a trespass. 6 From one standpoint, it might be considered immaterial what the wrong is called, since equity will grant relief in any event where the circumstances warrant and where there is no adequate remedy at law However, the existence of an adequate remedy at law by way of ejectment may exist in the case of a trespass where it would not in case of a nuisance, so that what the tort is termed may become of some moment. 7 Returning, however, to the definition of nuisance, further expansion of it is desirable. For, as writers have pointed out, the term nuisance is used to designate two distinct groups of wrongs: one, the use of his land by the defendant so as wrongfully to interfere with the plaintiffs reasonable use and enjoyment of hIs land, as by the creation of unpleasant, unhealthful or dangerous conditions; and two, the interference with some easement or other incorporeal right of the plaintiff upon or appurtenant to land. 8 The discussion and definitions so far given are applicable to the so-called private nuisance, as distinguished from a public nuisance. The former is an injury to one or more particular individuals in distinction from men in general. The latter is an injury to the public generally or to a community or neighborhood or even to some considerable number of persons. 9 To the extent that the public nuisance is especially injurious to one member of the public or of the community or of the neighborhood, as causing him special damage, it is as to him a private nuisance. Just in what way this one member of the public or of the community must suffer injury, so as to constitute a private nuisance as to him, is not always clear. That it should in its nature be special and peculiar to him is a usual view, 10 but differences in degree have also been recognized.i
The public nuisance encompasses a wide field and involves such matters as the protection of public rights of way and navigation, public welfare, public health, public safety and public morals. Hence, many writers and courts prefer to refer to the subject as the protection of the public or social welfare or the like, rather than by the term public nuisance. Whatever designation is applied, it deserves separate consideration. Accordingly the discussion considers first the so-called private nuisance. 
WHEN NUISANCE EXISTENT: SPECIFIC AcTs
What is a use of land so as wrongfully to interfere with a neighbor s reasonable use and enjoyment of Ins property is not subject to precise definition. What is a wrongful interference in one locality may not be in another. Creation of a condition or manner of using property in a manufacturing or industrial district may not there constitute a nuisance but if done in a residential district may be a nuisance. What is done in a residential district may there constitute a nuisance but would not constitute one if done in a rural area. The most that can be said, perhaps, is that to constitute a nuisance, the use must be such as to produce a tangible and appreciable injury to the neighboring property or such as to render its enjoyment especially uncomfortable, inconvenient or dangerous. 2 Nuisances of the type constituting an interference with the plaintiff's reasonable use and enjoyment of hIs property are of many and varied kmds.iS Some illustrations are the generation of noxious, unpleasant or unhealthful odors,i 4 or causing smoke and dust,i 5 or causing noise"' or vibrations. 17 Again, it may be obstructions or encroachments on neighboring property above the surface,is or permitting the escape or percolation or seepage of imponded waters or of sewage or the like onto neighboring property, 9 or by storage of explosives or maintenance of other dangerous conditions. 13 Besides the illustrations immediately following are others cited or referred to throughout this article. In addition, numerous annotations will be found in A.L.R. ielating to specific matters or conditions as nuisances.
" Pollution of air in residential district by gas reservoir. The easement interfered with may be an easement of right, or of necessity, or acquired by grant or agreement.
Easements of light and windows, so-called, as of right are not generally recognized in this country, 20 although they are aquirable by grant or agreement and when so acquired are entitled to equitable protection.
"7 There is, however, some recognition of easements of light as a matter of right in favor of those whose property fronts or abuts on public streets.
2 8 It is frequently customary to couple with the term "light" that of "air", so that statements of the rule read that easements of light and air do not exist as of right. But while technically there may be no protectible easement of air as of right, it is clear that the matter is reached in another way As has been already indicated, pollution of the air by obnoxious odors, smoke, dust, etc., is enjomable where it interferes with the reasonable use and enjoyment of the plaintiff's property So, though the matter is not reachable as interference with an easement it is reachable under the type of nuisance constituting interference with the reasonable use and enjoyment of property AMICIPATED NUISANCE While generally the nuisance is already existent at the time the plaintiff seeks equitable relief, the nuisance need not actually exist in order to warrant injunction. The reasonable probability of injury from an anticipated nuisance will warrant injunction in a proper case.
2 "1 Anticipation of a nuisance may be more easily determined where there has been past conduct to judge by For example, the construction of a church has been enjoined on the ground that its manner of use would constitute a nuisance, where past conduct of the congregation in holding revival meetings at night on the premises in a tent had consisted of singing and shouting in loud voices heard as far as half a mile away
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But relief is not warranted if it does not appear that the danger to the plaintiff is real and immediate and that the injury will be material.3 Where a thing or condition is not in itself a nuisance, that is, is not describable as a nuisance per se, but will result in a nuisance only from its manner of maintenance or operation, its establishment or construction should not be enjoined merely upon the possibility that its management or operation could be such as to make it a nuisance.
3 2 In the case of the church previously referred to, the church in itself was not a nuisance per se but its manner of use, reasonably to be foretold in advance, would constitute a nuisance.
PRESCRIPTION-COMING TO A NUISANCE
Whether a right may be acquired by prescription to maintain a nuisance is a question upon which the authorities are confused. Upon analysis, the logical view develops that no such right is acquirable.
3
Where one maintains a certain condition upon his land, such condition cannot constitute a nuisance to someone else until someone is affected by the condition. Suppose that the defendant maintains a certain condition upon his land and has done so for many years. The plaintiff now acquires land in the vicinity and moves upon it. He then discovers that his reasonable use and full enjoyment of his property is seriously affected by the condition maintained by the defendant and will continue to be so affected. The condition may not previously have been injurious to anyone, but as to the plaintiff it constitutes a freshly instituted injurv As to him, it has not been maintained long enough to give any so-called prescriptive right to the defendant. . 2d 743 (1943) , where the apparent intention of the defendant to keep chickens in his back yard, adjoining the plaintiff'.. prenises. was held not to create an apprehension of a nuisance.
;11 Collins v. Lamer, --Ga. 358 (1946). it be maintained that the prescriptive right of the defendant has been acquired against the land of the plaintiff before he obtained or entered upon it, this would permit the defendant virtually to condemn to his own private purposes and uses all the property surrounding him and allow the defendant to limit the uses to which the surrounding property could be put.35 Even in the case of vacant land already owned but not yet occupied by the plaintiff, injunctive relief has been allowed the plaintiff on the ground that future enjoyment and benefit of is land would be interferred with when it came to be occupied.
,
If the plaintiff at the time of acquiring his property is aware of the condition maintained by the defendant, is he estopped or in any way equitably barred from seeking relief? The mere fact that he knew of the condition is in itself no indication that he knew or realized the effect it would have upon him in the ownership or occupancy of his property Even if the plaintiff knew of the effect it would have upon his use and enjoyment of his property, he is not thereby estopped from seeking equitable relief, if his use of h:s property rather than the defendant's use of the defendant's property is in conformity with the general use of property in the locality It must always be borne in mind that the general nature or use of the neighborhood may affect right to relief. One could not move into what is a manufacturing neighborhood for a residential purpose only and insist on the prevalence of the same conditions obtaining in a residential neighborhood.
3
But has a defendant acquired a prescriptive right against a plaintiff who has actually occupied nearby property for, say, tventy years and not within that time objected to the condition maintained by the defendant? No, for what actually is the case is that the plaintiff is estopped or barred by laches from obtaining equitable relief. If the defendant is described as having acquired a prescriptive right, it is against the plaintiff only and personally If the latter now sold to a third person, the third person would be faced with a condition that was a nuisance as to him as being freshly instituted, which is the situation just previously discussed. In regard to the foregoing, it is to be noticed that even though the plaintiff has occupied his property for years in the vicinity of the defendant, during which period the defendant has maintained a certain condition, the condition so maintained may not during that period have constituted any nuisance to the plaintiff. But upon the plaintiff making another but reasonable use of his property, the condition now interferes with him. If such is the case, it may then for the first time become a nuisance as to him and be enjomable and no so-called prescriptive right exists in favor of the defendant 8 So far the discussion has concerned the type of nuisance that is an interference with the reasonable use and enjoyment of property Where the nuisance results from interference with an easement, it appears common to declare that a prescriptive right to interfere may be acquired, or that the easement may be lost by prescription. In a situation, .for instance, where riparian owners are entitled to use a certain amount of water from a stream and the upper owner takes more than he is entitled to, to the detriment of the lower owner, who does not object for many years, it might well be argued that the upper owner has acquired a prescriptive right to take the additional water and that the lower owner has, correspondingly, lost his right to the former amount of water by reason of prescription. But, on the other hand, is this any more than a matter of estoppel or laches so far as concerns thIs particular lower riparian owner? If he now sells his riparian property to a third person, is this "prescription" effective against the third person? Ile has no notice from anything of record and may have no actual notice otherwise. There is no reason why the rule should be any different here from that in the case of interference with use and enjoyment of property 3sa
RELIEF AVAILABLE
If the circumstances justify it, the injured party may abate the nuisance himself, that is, resort to self help. This may be feasible in some instances and warranted by immediate necessity, as where egress to a highway is a matter of right, is necessary and has been wrongfully interferred with by the padlocking of a gate.
39 This right to resort to self help is sometimes recognized and provided for by statute."' Whether or not it has been recognized by statute, it has been " For example, the defendant for years maintained two mortars against a parzy wall for the purposes of pounding loaf sugar, etc. Upon the plaintiff thereafter erecting his consultig room next to the party wall, the condition then became an enoiable nuisance. Stirges v. Bridge,, 11 Ch. Div. 852 (1879).
'4 Cases on prescriptive right to pollute stream, see annotation 46 A.L.R. 68. " I can recall smashing a padlock myself, upon an occasion when my family s only access to the highway was so blocked. No further attempt was ever made by the offender to repeat the nuisance.
'As an illustration of statutory authorization of self help, see CAL. Civ. CODE, s ecs. 3501-503. It is specified that the abatement ma) be accomplished without %ublecting the injured party to liabilit, for breach of the peace. Where the ntuisance results from mere omission by the wrongdoer, notice to hin of the itention to abate it is required. uniformity recognized by courts of equity as a proper method of abating a nuisance where the circumstances warrant. 41 We sometimes find courts of equity denying the aid of equity on the ground that the remedy by way of self help is entirely adequate as a means of relief. Denial on such ground may well be confined to situations not productive of substantial injury 4-There is no doubt, however, that any right of self help should be exercised with caution for it may well lead to actual hostilities of some sort, with the resultant calling of a policeman, where one is available, who will probably be totally ignorant of the injured party's right to use self help. Resort to the equity powers of a court, if permissible, may provide a more dignified method of procedure.
But as in the case of trespass, the jurisdiction of equity depends upon whether the nuisance is continuous or repeated or merely casual and temporary In the former case, continued or recurring nature of the nuisance, threatening permanent or irreparable injury, renders the remedy at law inadequate and warrants equitable relief. In the latter case, the injured party is left to his remedy at law In addition to the award of equitable relief, the plaintiff may also recover damages. The amount of damages may be fixed by the court where the exact extent of detriment is not susceptible of exact pecuniary compensation. So far as concerns the requisite of property or a property right to warrant equitable jurisdiction, it will be seen that this requisite is definitely present in the case of a private nuisance.
Acts constituting nuisances are frequently described by statute as crimes but this does not prevent resort to the aid of equity where the remedy obtainable through criminal proceedings is not so speedy, efficient and adequate -as that obtainable in equity to prevent irreparable or permanent injury 44 Where the question is raised as to whether the act or condition constitutes a nuisance or as to the right, title or interest of the plaintiff as a warrant or basis for obtaining equitable relief, must this question be settled at law before he may proceed for equitable relief? 45 41 Where the injured party has not encouraged the maintenance of the nuisance he may act to remove it without giving notice of his intention. Otherwise, he shouhl give notice,?f,,his intention to resort to self help, according to the view followed in many jurisdictions.
42See Smith v. Holt, 174 Va. 213. 5 S.E. 2d 492, 128 A.L.R. 1217 (1939). Availability of self help not preventing obtaining of equitable aid, see Gostina v. Ryland, 116 Wash. 228, 199 P 298, 18 A.L.R. 650 (1921 Where law and equity are administered in separate courts, it would seem that the plaintiff would first have to have the question of his right, title or interest or the existence of a nuisance decided in his favor in a court of law, as in the case of trespass. But while this requirement may be found in some of those junsdictions, 46 it appears to have been abandoned or ignored in others. 47 In code states, of course, merger of law and equity has done away with any difficulty by permitting disposition of all questions arising, both legal and equitable, in the same proceeding. But even so, in the code states, the matter of having a jury determine the legal question raised seems generally to be ignored and the court, in the exercise of its equitable powers, determines all questions.
8
Where maintenance of the particular condition alleged to be a nuisance has been authorized by law, as by legislative or other official license, is it nevertheless enjoinable? Where the authorization permits construction or maintenance or operation of something which does not necessarily produce an injurious result, but such result flows from a particular construction or maintenance or operation, the authonzation is no defense to the application for equitable relief.
4 9 But where an act has been expressly authorized which must inevitably result in injury, what would otherwise be a nuisance is said to be legalized.
The defenses customarily available in suits for equitable relief against torts, such as laches, unclean hands, and balancing of equities or conveniences, are available in suits to enjoin acts alleged to constitute nuisances. Since I have discussed these generally at another place, I do not include a repetition here.
PUBLIC NUISANCES
A public nuisance is defined as such an inconvenience or troublesome offense as annoys, or infringes on the rights of, the whole coimunity or some appreciable portion of it and not merely of some par- Waiver bN not raising question in equity court, see Coast Co. v. Spring Lake, 56 N. J. Eq. 615. 36 A. 21 (1898) . 4 'See discussion by Professor Durkee, CASES ON EQUITY (1928 ), pp. 453, 454, notes. "'See Katencamp v. Union Realty Co., 6 Cal. 2d 765, 59 P 2d 473 (1936 . The effectiveness of the interposition of equity and of its injunctive relief to prevent or to put a stop to such a situation is readily apparent.sa Somewhat briefly, it may be said that the first instances of protechon of the public in early English equity jurisprudence involved the public health and purprestures.
54 That equitable interposition is to be restricted to these matters has been indicated in some of the older American cases. 55 However, in most jurisdictions today the extent to which the jurisdiction and aid of equity may be invoked encompasses a wide range involving the public welfare generally As well as protection of the public health, 5 6 equity protects such matters as the public safety, 5 7 , property generally of the public, 58 public morals 5 ", and the like.
0°B
ecause of the protection of the rights of the public or a large part thereof is involved, it has seemed preferable to many courts and legal writers to term the matter the equitable protection of the public or social welfare rather than equitable protection against public nuisances. Since the extent of equitable protection of the public has, in most jurisdictions, gone far beyond the original consideration of what constituted a public nuisance, there may well be justification for the preferred terminology referred to.
Since the jurisdiction of equity has been so dependent upon the protection of property right," 5 it is common to find the older cases expressing an unwillingness to enjoin as a public nuisance a situation which contravened public policy or threatened the general or social welfare rather than threatening property rights.
62 Even where the courts have inclined to protect the public welfare or morals or the like, it has frequently been pitched upon the property element by stating that the court is enjoining the use of his property by the defendant in a manner that would threaten the public welfare, morals or the like."
3 Although this reasoning has frequently seemed to soothe the court anJ make it feel that it has not been forgetting the property element as a basis of equity jurisdiction, it will be noticed that the reasoning is somewhat twisted. If property is a necessary element of equity jurisdiction, it has been the fact that property or rights theren are being protected from irreparable injury However, what may be termed the development of social consciousness in many courts has brought about their exerc:se of equity jurisdiction to protect the public or social welfare, without regard to the question of property, 64 and we thus find a situation in which definitely equity acts as a source of the only adequate relief without regard to the historic but sometimes crippling limitation upon its exercise of jurisdiction.
But leaving aside the property element, many courts display a great deal of caution about determining that acts or conduct constitute a public nuisance, especially as being injurious to public morals. Since standards of morality may change from one period to another or differ between one state and another, this cautious attitude is understandable.
'; --Changing standards certainly tend to make decisions of another period or of another jurisdiction doubtful authority
PURPRESTURES
Reference has already been made to purprestures and, somewhat belatedly, we turn to a brief consideration of them. A purpresture is defined as an enclosure or appropriation to his own use by an individual of a part of a common or public domain. Usually, it involves enclosure or appropriation of a public right of way or public right of navigation."" Strictly, unless such enclosure or appropriation inter- "'No invasion of a property right need be shown in order to justify the use -A an injunction to abate a public nuisance at the instance of. the state.
The rule as to property rights applies only when the complainant is a private individual attempting to abate a public nuisance." State v. Phoenix Say. Bank & Trust Co., 198 P 2d 1018 (Ariz., 1918 .
Responsibility declared to rest upon the legislature to determine standards of public morality, violations of which shall constitute public nuisances, see People v. Lin. 18 Cal. 2d 872, 118 P 2d 472 (1941) , where operation of gambling house was ,ought to be enjoined.
,,,See MooRw Cvc. LAW DIcT., 3d Ed.
feres with the public's use of the right of way or navigation, it is not a public nuisance. Some American cases, particularly the earlier ones, influenced by English decisions, have taken the view that if the purpresture does not constitute a public nuisance or does not cause irreparable injury or does not interfere with legislative control, equitable relief is not available to the state and the legal remedy of ejectment must be pursued. 67 The better view is that a purpresture need not also be a public nuisance to warrant equitable relief where that is the most adequate means of relief to the state or to the people of the state." Where it is a public nuisance in that it interferes with the public in its use of public rights of way or navigation, injunctive relief undoubtedly is proper to prevent this interference.
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AcT oR CONDUCr AS A CimE
The mere fact that an act or conduct is in violation of a penal statute does not render such act or conduct a public nuisance. Equity does not enjoin an act merely because its commission will constitute a crime.
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The act or conduct must be such as would constitute a public nuisance even m the absence of statute, to warrant enjoining the act or conduct.
7 ' If to allow the commission or continued commission of certain acts or conduct will result in irreparable injury to the public, equity will enjoin such commission even though the commission thereof is described by statute as a crime.
72 However, it is not unusual for statutes to provide that an act is a crime and, as well, a public nuisance and enjoinable as such. Indeed, by statute an act may be declared to constitute a public nuisance although previously, in the absence of statute, it had not been considered to constitute a public nuisance. 
